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Base erosion and profit shifting (BEPS)

As mentioned in our monthly Tax Bulletins and in the Tax Insight of

September 2014, in July 2013 the Organization for Economic Cooperation

and Development (OECD), published an action plan (BEPS Plan) to

address perceived flaws in international tax rules.

We hereby refer to the most relevant factors contained in the new drafts

published by the OECD for Action 7 (October, 31st)) and for Action 10

(November, 3rd 2014).

# Action

7
Prevent the artificial avoidance of Permanent Establishment

status

10
Assure that transfer pricing outcomes are in line with value

creation: other high-risk transactions
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Unlike some of the earlier OECD papers that have been released, the general approach

of the PE discussion draft is to offer alternatives to deal with the issues identified. The

overall tone of the paper is a little more cautious than earlier papers, where typically no

such alternative approaches were canvassed.

Low value-added intra-group services

This discussion draft proposes modifications to Chapter VII of the OECD Transfer

pricing Guidelines for Multinational Enterprises and Tax Administrations, in relation to

low value-added intra-group services. These proposed modifications have been

developed in connection with Action Point 10 of the BEPS plan. Suggested

modifications do not yet represent a consensus view and are intended to provide

stakeholders with substantive proposals for analysis and comment. Action point 10 is

focused on developing rules to prevent base erosion and profit shifting through the use

of transactions which would not, or rarely, occur between third parties, including

adopting transfer pricing rules or special measures to provide protection against

common types of “base eroding” payments, such as “management fees” and “head office

expenses”.

The report proposes: (i) providing a standard definition of low value-adding intra-

group services; (ii) clarifying the meaning of shareholder activities and duplicative

costs, in the context of such services; (iii) providing guidance on appropriate mark-ups

to be applied on these services; (iv) providing guidance on appropriate cost allocation

methodologies to be applied in the context of such services; (v) providing guidance on

the satisfaction of a simplified benefit test; and (vi) providing guidance on

documentation that taxpayers should prepare and submit in order to qualify for the

simplified approach referred to above.
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Permanent Establishment (PE)

This action is aimed to introduce certain changes to the existing PE definition in

order to avoid the base erosion and profit shifting through the artificial use of the

PE concept. This has a potentially wide impact on many structures currently in use

by MNCs.

Although is one of the shortest papers so far released, the various options proposed

in the draft -which includes widening the dependent agent provisions and narrowing

both the independent agent exemptions and the specific activity exceptions-, go

beyond the PE areas identified for review under Action 7 in the original BEPS Action

Plan.

It seems clear that the broad reach of many of the options reflects the concerns

raised in the BEPS Report on the Digital Economy regarding the ability of

companies to market products and services in a host country without a meaningful

physical presence.

This discussion draft proposes changes in five separate areas: (i) commissionaire

arrangements and similar strategies; (ii) a variety of issues relating to the specific

activity exceptions, including the operation of the “preparatory or auxiliary” test; (iii)

rules to counter the splitting up of contracts; (iv) specific insurance sector PE

proposals; (v) PE profit attribution issues.

While the first two areas of the discussion draft will be of material relevance to a

wide body of taxpayers, the third and fourth areas are aimed at particular sectors.
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The discussion project establishes interesting proposals that provide clarity and

uniformity in areas that often create controversies, such as the deductibility of intra-

group services with low value-added. However, their usefulness in practice will

depend on the adoption /adhesion of countries to the proposed measures.

We reiterate that the recommended measures in the recently published reports have

not been formally completed. In this sense, it may emerge news from the decisions

made during 2015.

We will keep you informed about the BEPS process evolution, as well as of the

publications for the rest of the actions of BEPS plan.
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